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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35164

BNSF RAILWAY COMPANY - PETITION POR DECLARA TORY ORDER

AMbNOMhNTTO PETITION, RESPONSE TO COMMRNTS AND RI-M:WF.D RhQUEST
FOR EXPEDITED HANDLING

INTRODUCTION

On July 15, 2008. BNSF Railway Company ("BNSF") tiled a petition. puiMiant tu 5

[J S C § 554(c) and 49 V S.C. § 721, requesting the Surface Tiaiwpoiration Boaid {"Board" 01

"STB"^ to institute a dcclaiatory oidcr proceeding to terminate a cunlmveisy 01 miiiove

unceaainty wuh icspeci lu two luitk ielocution piujccls in Oklahoma City, Oklahoma (the

"Petition"). One of the projects will involve the lelocutiun of ihe poition ul RNSF's Cluckasha

.Subdivision lociitcd between milcposi 540 15 and milcpost 53996 ("Eastern Segment") in

about 18 momhs. The other piojcct was (he near-ieim need to i (.'locate a shoit segment of

BNSFN Ouck.isha Subdivision located between nnlepust 540 15 and n)ilc[X}st 541 W ("Middle
/

Scfinicnt"). BNSF is uiidcituk.ng these ptujucts at the ;ci|ucst of the OkLihuina Dcpuitinent of"

TiHiispoiration ("ODOT") to facilitate the Oklahoma City 1-40 Cio^shnvn Rckviition pn>|ei.i

T Iliiilmav Project" 01 "Pinject*)'

Fix* ciilical iiupoitancc of I'u: fligh\\a> Pujo.! K: the tili/cns of 0% il.ihi:ma City md ilk
tu\clmg public in ̂ cncial is set toith in ilie Pcdtuxi



While both iclocation pi ejects ;uc tout me in nature iiud of the kind undci taken almost

daily hy lailroads uuluuit piioi uppiovul of I he Bouid, UNSI ; opted to seek a pnoi in I ing fiom

the Boaid Ibi two reasons Fust, the two hack segments (hat arc being lelocated wcie the subject

ut tlic notice of exemption in STB Docket No. AB-6 (Sub-No. 430X), BhSF Railu-uy CowfHiiiv -

Abandonment E\ctn/ttion - In Oklahoma County. OK (not punted), seived June 5. -(X)8

("Oklahoma City Abandonment"}, and BNSF does nnt want to appeal to be ciiciimvcnting the

Boaid's lejeetion of BNSF's notice of exemption in that piuecedmg r'Oklahoma City

Abandonment Proceeding")2 Second, Edwin Kesslei <"Ke.ssler">. a pnity to I he Oklahoma

City Abandonment Proceeding, tiled a Fust Amended Complaint Foi Injunciivc Relict, on June

27, 2(H)8 ("Keller's Complaint"), with the I'micd Slates Disincl Couit fm (he Western Distnci

of Oklahoma ("District Court") seeking, among other things, an oidei limn ihe District Couit

enjoining BNSF liom lelocating the two tiack segments at issue in this pi occeiliiip

*
In the Petition, BNSF sought a lulmg fioni the Boaid (hut the two iclncation projects aie

not subject to the Boaid's juusdiciion BNSF also urged the Boaid to rule that the Dislucl Cuuu

nuiy not enjoin the two projects on giounds (hat (hose projects icquue pnoi Boaid .ippioval

AMENDMENT TO PETITION

On August 14, 2008. the Distuct Couit issued an Oidei giantmg BNSI-'s motion to

disnu'ss Kesslei's Complaint. A copy of (he Ordei is attached as Bxlubit I In so doing, the

Distuct Couit noteJ (hut the "S'l B lias exclusive iinisdictinn ovci rMiispoit.ition by Mil lauieis.

mi.liiding atxindonmLiits and lad line lekxaiioiis ' Oidei at 1 In .uldition to

Kesslei's Coiiifiljint loi Lick ot suhjct-t nuttei jin tdiclion, llie Disl.iU Coiiil

['lie Oklu'ionin City AtMni|(;ni.:ent I'lutA-iding al^o included the segii.e'it ut UN'SF's ( hick.:sl-.i
uWiMs-iin lixated between nn'i-posi SH 69 and jr.iK-^usr <;42.'.1l C Western Syg



Kesslei's motion U> hie a second amended complaint on giounds that the anicndirunt would he

futile Order at 6.

In liyht of the Disliict Con it's Otdei, then: no longei is any need loi I he Boaul to uile

that the District Court is without jutisdiction to enjoin the two leloeation placets and BNSH

heieby socks to .uiiend the Petition accordingly

RESPONSE TO COMMENTS

In the Petition. BNSF urged the Booid to establish an expedited schedule foi the filing of

i op lies and the pioec.ssmg of this pioeeediiig. Since the Petition was hied, ODOT, the Mayor of

Oklahoma City and the CJiealci Oklahoma City Chumbei ("Chmnhci;") have tiled Jettcis

snppoiting BNSF's icqucst and uigmg the Bouid to expedite the piuccviing ot this piueeedmg

liven though the Rrniid has not established a schedule for the filing of icphcs. to date comments

in opposition to the Petition have l>een filed by Kesslei ("Kessler Comments"). OnTtac

("OnTruc Comments") and Roheil Waldiop ("Waldrop Comments"). Since it is unceitain

uhcthei the Buuid \vill establish a pioceduic schedule foi the oidcily piocessmg ol (his

pi'ocectling, BNSF feels compelled to bung to the Bouid's iittcnlmn the most cgiegious

misstutements of facts contained in the comments ̂

I. Kessler Comments

A. The Preferred Ke.ssler Reloctitlon.

Kesslei makes the unsappoited Miggesiion that it wonM h.ive been less expensive ;md

f.tstci toi BNSF to have icloe:Kod the Middle Segment 200 feel to the south of the foimei

alignment i.utiei (lun :ohu Iding the P.iikin^Mwn lead Kesslei Co.nrieris at 6 hist uiut

"lo flic cMcut ilut RNSF's uspmise ,o (he ('ommcnis is vuvcd .t-, a icply to j icply IfNSF
s leave to f'le the iespi»MSL b<.r Mt'utui: Ji H. RY Co i1 CfinttliilttU»l Kmf (.>)ip 9/(. 'C'

). MO {1993)



fnicniost, it 11 ic Middle Segment had timply hccn moved 200 feet to (he \outh, it would have

hcen exlicmely difficult, if not impossible, to piescivc MIX ice to Prudueeis Cuopei alive Oil Mill

("Produccrcn and Nfid-Siales Wholesale Lunibci ("Mid-States") once the Eastern Segment is

tolucated without jeopardizing the Highway Piojcct B> lelocaiing the Middle Segment ovei (tic

Packingtown Lend, mil access to Produccis and Mid-States has been pieseivcd dircrilv liom (he

Red Rock Subdivision as well as to ;ind fioni (he Chic kasha Subdivision via the Puckingtown

Lead and (he Red Rock Subdivision. But then again, Kesslei's mtuicst in this puxeedtng js not

picseiving mil semce to shippers but crippling 01 deslioyuig the Highway Ptojeet. Moieovei,

moving the foimei nghl-of-way 200 feet to the south would have been much moie JiMicull fiuin

an ciigmuci ing htamlpnin.1 and would have involved destroying a public basebiill field and

electing crossings ovei seveial city streets.4

Kcssler's suggestion (hat the Boaid hold a heanng to determine which icalignmcni of the

Middle Segment is moie cost-eltective deinonstiatcs the wisdom of Congiess in not legululing

ic location pi ejects thai do not adveisely alTect scivice 10 shippers, such as the iwo involved in

this pioceeding Oui Nation's jail net wot k would quickly gund to a halt if luihoud i outing

decisions were made in a public forum inlher than by businessmen with raihoad opeiations

cxpeiience. More importantly, the issue in this pioceeding is not which icalignmcnt is most

cos(-elTcLtive but \vheltici (he icahgunwnt chosen by BNSF iccjuucs piioi Boaid appioval.

It. The STH Lucks Jurisdiction Over I Ifgliwny Projects.

1 Kesslci claims llut RNSP could have used (he existing M.kks and tits u R\"Sf" had iclotaiod
'he Middle Seyment to Kesslei's vtesned liXJiion Bui RNSF nvild h.ivo Jone sd only hy
<liMnpli : i» scivice ovei the ChicLi.ha S'ibdivisioii while rlie tia^ks ucie ieli'i\!iai In i^Liildiiu.'
ihe P.tLkin^hiMisc I o.id. RNSF w:b able ID lelo^.tte the Middle Segment vv'Klnnil .my -'i
rn Mil sci1 icc ^y.nn, Kesslei's Migge^iions ,ue '•ell scivmg and di.*igncd (o ti
riighway PiQjeci and not to picscnc i:ul height SCIVILC in dn aica



Kesslei next aiks the Boaul to hold an evident i.uy pioccoding to deteiminc whethej

the Highway Project is nioic mipoitant than piescmng Mil tm.cc nn the ( hitk;i>ha

Subdivision. Kesslei Comnients at 8 Indeed, Kessleraigued heroic the Distnct Cnuii lh.it the

Huaid was the pi ope i forum fot deciding whcthei the cumdor uiideilyinjE the hattcm Segment

and the Middle Segment should ho occupied h> a 10 lane highway, ,is the di.ly elected and

appointed officials ot Oklahoma desuc, 01 a commute! mil line, as Kcsslci and his conoid

desne

The pi obi em with Kessler's request is twofold. Fust. I he Boaid does not have

jurisdiction ovei highway projects and is not in o position to assess which alignment is

pictciahlc. The Highway Project was appioved by the Fedeuil Highway AdminiMiaiion

("FHVVA '1 on May I. 2002. Having been unsuccessful at stopping the Highway Project hefoie

FHWA, Kesslcr now comes before the Boaid and seeks lo have the Roaul tiuinp FHWA's

approval of the Pioject The Boaid should suinmanly decline Kess lei's invitation tooveinile the

FIIWA decision. If KcssJer does not like the Highway Project, he should voice his objections

with the FHWA, which has junsdiction ovei the Pioject.

Second, it is not the Boaid's ivsponsibihty to balance the wisdom of the Highway Protect

with the preservation ol rail scivicc on the Middle Segment and hastcin Segment. The ovei head

(Kiltie foimcily moving over the Middle Segment has already been telocated over the

Rickiiigtown Lead As the Boaid well knows, the leioutmg of ovei head tullic is within the

Kil disciction of :hc i.uluud and docs not tequiic Boaid uppiowil SVc. t-,^ F;ttmc\

lm v.U.C 897 T 2il 86ft i7lh CM. I9W), /Vi-yi/i-^Vhrfr t>f fi'.tit^ : /CC. nDhh Al

S(»S S7.^ (71'1 Cii l 'W*j ( Phis puliey icllixis the wcll-c^talilixhcd pnm-ipfe thai the niuiing ol

ovcilicad '.(attic ai:d t'ie ^IcL'iou .tf allcnuinc louks tui '.lie handiing ol MIC!) (Milk is a n< uiei



uf managerial discretion "), Central Michigan Rv Co - Abandonment, 7 I C C 2d 557 i1991),

SoHthetn Pacijir Tmmp Ca - AbanJwuncnt. .1<j() \CC I ̂ H ("1970) Theiefoie, even if the

iclocnnon of (ho Middle Segment weie deemed to icqune piioi Braid appioval, us Keisler

' claims, BNSF could elect to continue rerouting the uvcihcad liaffic via the Puckingtown Lc.id

Morco\ci, the iclocation of the Middle Segment docs not affect scivicc to local <hippci* since

thcic arc no shippers located on that I 54-mile segment ot tiack

C. The STB Docs Not Have Jurisdiction Over The Construction And Abandonment
Of Industry Tracks.

Kessler concedes that the iclocalion of the Eastcin Segment will not udvciseJy affect

ovcihead tiuffic Kesslei Comments at 9. Kessler also does not seriously contend th.it the

relocation will adversely affect local Ualtic since, once the new connections to the industry

Hacks ate ic-installed clnectly fioni the Red Rock Subdivision i\Uuih is how Piodutcis and Mid-

States wcie ongmally serviced). BNSF will ha\c continued access to the shippeit Fnslead,

Kesslei whimsically reclassifies the numenclutuie of the Hacks

Under faulty logic, Kcsslei atgucs in his comments that* (1) (he existing 'spins"

extending noith tiom the Eastein Segment to the facilities of Pioduccrs and Mid-States aic not

"spins'1 but branch lines because they cioss a UP lail line, (2) the new tiacks being built to

access Pioduccts and Mid-Slates uie lines of lailioad because [hey liave:se piopcity owned by

Mid-States; (3) I he new tracks being built to access Pinduieis and Mid-Slates ate lines ul

i:iihoad because they pcinni BNSK to access new maikcts due In !hc lact that the shipnois aie

located noith of .1 UP mil line (even tho.igh Pioduceis and Mid-States aie cut:ontly ^eived '-y

li.NM- and :iio Ini.itcd to the cast »l B\SF's Red KiiLk .SLiluhvisnu:}, and (4) Kiau^c [he

uir^liuct.oii ol a uussiKg i% le^i'lMed uidei 19 I1 S C *f I 'W'JI 'd ' . ihe i cnuna l of a spin ;har

copt.nns a cioxs-nj; leqinies puni Ru n:I ,ippin\:il Pui -nani ('"» Kesslci 'IV'K, a spur L.inuM !v *i



spin if the tiack Classes i\ line of i.ulioad; u *pui cannot ho ii spin it the li.ick n incises piopeiiy

owned by a pmty othci than (lie r.iilioiKl, scivmg an existing oistomci ovei a iclurnlcd industiy

hack is a pencil alum into a new niaiket whcncvei another laihoad is located neaiby. and a spin

cannot be a spur if it has a ciossmg. It is not suipnsmg that Kesslei has been unahlu ro ale a

single couit 01 Boaid decision (hat suppoits these faulty legal thcui-cs.

In niiy event, the t;atks n( issue in the Eastern Segment me ncithei spurs not lines ol

laihoad, they aie iiidustiy trucks The conduction of new industry hacks and the icmoval of

existing industiy tiueks me not subject to the jurisdiction ot the Boaid 49 U S C § 10906

Further, the iclocalion of these industry tracks is not subject to the Bonul's (unsdiction because

the iclocation does not involve an extension into 01 invasion of new leiutoiy (BNSf alicady

seivcs both shippers) noi would the telocaiiun uftect seivice to shipj^rs (BNSF would continue

to scive the same two shippers over the new industry tiacks once the existing industry Mucks ate

temoved).

Finally, Kes&ler's puipotted concern (hat BNSF may not have the lequisitc easements to

eonstiuct the new industry Hacks is unfounded. The new industiy Hacks uill he lucmed nn

property over which BNSF already has an easement with one veiy minor exception and BNSF

has alicady reached an oial agicemcnt with (hat propcily owner to slightly shift ih.it casement 10

accommodate the new industry tiacks

Once the L'.islein Segment and the Middle Segment .ue icloiated and the new industiy

tucks aie consiiucted, BYSI* will he able to significantly improve the level i>l's<jivicu to 'hose

i-vo CListomeis Vet il is ncithei BNSF noi the Highway Pioicct thit stand'- in ihe w.i> ol

seiMte :ho.sc two slMpc1!-,, n is Kesslei and his cohnits

I). I'he Rvlacalionofthe Eastern S'L^mcnt .uid the Middle Segim nt Htis No AJTut
on Sertkt! to Honrdinan,



Attached 10 Keller's Comments ui Fxhibit I is the Venlied Staicnicnt i "VS") uf Joseph

T Meuy ("Mr. Merrv"). Vice Picsidcnt of Boaidman, Incoipoiaicd f'Hoardinan") BNSF is

Iiuubled by .some of (he inacanate and misleading statements made by Mi Mcny in his VS It

Boaitlman duly Lequiics luil semee, Mr. Mony should have contacted BNSF.

Kesslei has sLiggcslcd muting* to preserve seivice to Boaidinan in hi* comments

Kesslei's pictened routings, of couise, liaveise the conidor of (he Highway Piojeci and me

impiatticMble, uneconomical and operationally infeusihlc The routing fium the west historically

UMid to access Boaidinan is still in place, with I wo minor recent alteiahons. Tliut i on I ing, of

couise, does not suit Kesslei's needs because it would not mtcifeic with the Highway Pi eject.

In his VS, Mr. Mciry iiiLOitectly states (hat Boaidnun's siding connects to the BNSh

Chicktisha Subdivision at milcpnst 541 \ which would place Boaidinan's plant in I he M-ddle

Segment VS at 2 Boaidmnn's siding is actually located at milepost 541 75 in the Wcstcin

Segment -

Mi. Meiiy also mcoiieuly alleges that Boaidinan hus been paying a ''.Switch

Maintenance Fee*' to BNSF VS ut 3 The invoice attached to the VS is foi the lease by

Boaidinan ot'lluce paiceK of land owned by BNSF There ate no tia«.ks located on the paicels

and tlK only peitnitted use of the paicels is foi stoiagc Attached as Exhibit 2, is a copy ot the

I ease.

Accuidmg to BNSF ictoids, the last time Boaidinan iec|Liested tail SCIVILC was in June

2003, when it shipped two cais The only othcj tialiic moving ".ithei to 01 Imni Bn. iJm.in IIIKU

^fXJO, uav Miie irNnuul cm in FehitMiy -002 fn olMci \\tndi, in die p.isl eiL'tit ve^is l3i)j:diiKin

shippk>l fi leciMUil hy MI! a 'D:.I| L! th 'cc C I I N . 01 ahout one 1:11 L\VI> 'I ice ^ i . i i s BNSh

10



decided (o abandon the Western Segment because (1) iheie has heen no local liaftic on thai

segment nt'track foi inoie than two years, (2) Roaidman is (he only cuslonici on thai segment of

hack, .'iid (3j Bomdmnn's null c is nut sufficient to justify retention of the \\estem Segment.

If Boardman has a new-found need loi Mil scivke, DNSF would he mote than willing to

woik with Boaidman to meet that need In light of Boaidimm's com inc.-Us in ih:s picieedmg,

BN'SF ha* contacted Slillwatci Cential Railroad. Inc f'SUIIwater") to woik out arangemonts

wheieby BNSF would giant Sdllwatei authority to opeiaie ovei the Western Segment in oidei to

scivc Boaidinun. Stillwater cuiicntly scivcs a customer about six blocks to the west of the

Boaidman facility

Contiaiy to Bouidmun's suggestion, BNSF lias not isolated Us Oklahoma City faci l i ty

liom the national lail system All that is needed to lesumc service tn Roardman hoin the west is

the :elocatiun of a signal and the i rise 11 ion of one piece of uul at S Agnew Avenue, wlicic the

Cluckasha Subdivision connects (o the icbuilt Paekmgtown Lead

Kcsslei and Mr. Meuy make seveial enoneous statements as to the condition ot the

tiacks neai the Boaidman facility Piesumably, the misstatcnicnts hy Mi Meny aie atmbuiablc

to faulty mfiii mation provided to him by Mr Kessler. The thiee erroneous statements that

dncctly impact scivicc to Boaidman aie as follows:

Fust, the tuinout that connect* (lie Cluckasha Subdivision to the Shields Spur uas not

icmoved In tact, thai tuinout is used daily in leioutmg the oxcilicaJ n;ilfic JILIOSS ihc

Pai-kmgun\:i Lead to the aeti\e Chieka^-ha lino ro the east I ^ ol (he Shields Spin, in .un event,

.s not .in upciationally vi.ihlc p[.'lion fm l ial l ic moving to ui tiom Mojiclman

SiV.Miil, R\SF did 'mi o.iiiiiu1!! the ' i- i iun.-l n| 'he LIOSS-HVOI i - . rk ^'' iiccniip tho

Chick.isii.i Sulvlivision 10 iiu I P line \Uc!Lhid :is l:\hibn J. is a h o t r M h <-.! ihc C'li'^.i^ia

11



Subdivision looking west at the location of (he cross-ovei i nicks. The mil line 10 I he noiili is the

t'P line At this photogiaph demonstiates, the poition of the cioss-o\ei on the BNSF 'iglu-nt-

wuy is still in place and BNSFceitamly did not .sanction the icnioval of (he UP poition.

lliiixl, as pieviousty noted, mil access lo Bniiidman has nut been pcimanently so \eicd

hum the west Because Boaidmun hud not lequeMcd tail seivicc in ti\c yea:s, one piece (if Mil

was icmoiud neai milepost 52J 91 on Jamiaiy '11, 201)8 when BNSF had authoi tiy lo do so and u

signal was elected in the nght-oi-way The signal is not a permanent stiucturc and can be icndily

icloeutcd and ihe missing Hack can easily be icplaccd.

If Boardman is sinceic in Us efforts to restore tail scivicc to its facility, it should work

with BNSF iind Stillwatei. Boaidman's siding can only accommodate rail seivnc fioin the west

which is how Boaidman was liaditioiially served The Mil seivice Sullwaiei could piovide tioin

the west would he mine economical mid opeiationnlly efficient than the touting Kesslci has

chosen Moreovci, the routing via Still\vatei would not inlciteic with the Highway Pioject

\vheicas Ke&slei's loute runs thiough the highway comdoi which, of coin so, is Kevslei's

objective

II. OnTrac and Wuldrop Comments.

The comments by OnTinck and Waldmp show the motivation ot the paities opposing the

Petition. These paities do not want to pieseive mil height seivice to shippers and they arc not

mtciested in whelhet Boaidman has 01 does not have Mil scmcc Tlien sole nbjccdu' is to keep

the Highway Pioject fium li jvcising .1 ;mall paacl uf land that loimeily \\.is a tail \aid adjaLenl

t« UIIKMI S[.>t,>)ir l'hu(o£i.iplis o1 '.ho IDU 101 yaid j:c attached as t duhit 4

On 11 \\. n-cks to have the lluaul scu'iul yuess the ileiiMOiis mailc ')>• FMWA and OPOT

aiul f.ntc a 'C.i'ignniL'nt nt :he IIj.hua) PIUJCLI l-«)i' cxjinnle OnFiaL -nggesis that ihc



alignment or (he Highway Piojcct be moved 400 feel to MIC south The fact lint such a

leahgnmcnt would still icquiie the iclccutinn of sections of I he ("liu-kasha SuSJiv.tion does not

seem to tiouhlu OnTinc Kcsslct und his cohoits presumably would not object to a ielocution of

the Fiistem Segment and Middle Segment as long as such telocutions piescivc the lonnei yaid

adjacent to Union Station

Waldiop details Ins disagiccmcnts w.t'i ODOF. Oklahoma City and the Chambei with

lespect To the Highway Pioject Atcoiding to Waldiop, ODOT has made a "gta\e mistake" in

locating the highway ovci the foimer yaid adjacent to Union Station Waldiop seeks to have the

Board coircct this giuve mistake by ODOT by piccluding Hie lelocatton of the Eastern Segment

and the Middle Segment. Attached as Exhibit 5, LS a copy of an e-mail being cnculated by

Wakhop polluting comiiu.'iitb to the Buaid hum local citi/ens opposed to the Highway Project

Waldiop obviously would like to use the Board as a icfeiendum on the Highway Pi eject

While BNSF docs not believe the Boaid is I he pioper foium to addicss aligiiincnts ot

highway pi ejects, BNSF commends OnTtac and Waldiop m the sincciity ol then ellorts and the

toithiight nutuie ot then comments Unlike Kebslei, neithci of these paities is hiding behind

lictiiious tail freight service issues to meet then objectives. Like Kesslei, they are seeking to

picservc a foimci lail yaid. but they are doing so in an honest and honoiablc mannei.

III. Renewed Kcqnc.st For Kvpcditccl Jliindlinc

In the Pehtion. BNSF explained that, even though the Middle Scpncnr h:id been

iclocatcd ivei the Pttcki;igl'.)\\n I ead, rcmox.il ot the Hacks on the toimei alignment nccdb to be

cninplctcd m oidci roi the Highway Piojec' to move loiwiid M.NM also noted (ha: any -lelax^

voiMd likelv 'LMili in ni 'I l iniis ul dol'ais cf niv ovoiiuns. ( ' n t u tins i'liuioi'dm^ > cisi-'pk'ted,

H\TSFv 11 not allow any luilhei KPIOVI! ol Hacks in ihc ^aihot the Highway Pioj^t In li^lu of

13



BNSF's position, ODOT has been forced to stop work on the next planned ph;ise of consliuehon

in the Middle Segment Consequently, BVSF's inability to leninvc the trucks on ihc Middle

Segment is aheady having senuus. Jcletenous effects on the Highway 1'iujcu BNSF, thcictoie.

lespcctiully urges the Boaid to piocess this proceeding in an expeditious mannci so us to

minimi7e the wasteful and unnetesspiy cost oven LUIS

CONCLUSION

As the comments by OnTiac and Waldiop make clear, the opponents to the Petition me

conccined about preserving a Conner rail yaid and not about picseivmg height lail MMVICC to

RNSF customcis. Kcsslci appeals to be on a mission to derail the Highway Piojcct in ordct to

siive a small plot of [and wheic a i.ul yaid was once located ft appeals that Kesslei, OnTiac and

Wuldiop want this small paicel of land to seive as the centiul hub (or all local tiansii \ \ i thm

Oklahoma Cny as well as the huh tor an expensive intcistatc high-speed tail netwoik

Tlic Board should nut allow itself to become cmbioiled in a highway project 01 local

transit issues. The issues piesented to the Board in this piocceding aic telalivcly simple and

stiaightforwaid. do the lulocations of the Eastern Segment and the Middle Segment requite piioi

appioval hoin (he Board Because ncithei of these iclocations involves an extension into new

tcrntoiy and because no sbippci located cm eithei ot these two segments will lose litil MM vice, the

Boaid should find that ncithei iclocation is subject to its junsdicliun. Boaidmaii is located on the

Westein Segment and is unaffected by the iclocations Boaidman was lnsioiicall> seitud tu>m

the west and can umtinuc to be seivud horn the west Kesilci'* f ihinairJ a'UM.tini; ol

Br.udni.in's ii.-'tflc ihiciiijh the IIi^!iw.i> con alt'i i-, a '.iMmjcnuous ploy nut to assist Bcaidman

'nit to del.iiI flit Highway P'ojcwl

14



The Highway Project has been upp'bvud by rmmeious July elected iind appointed

government officials ;it the Fcdeial. state and local lexel Then collective judgment should not

be undone by a ^elf-anointed guardian of the public good

Respectfully submitted,

J/Ly CliL'̂
avid Ran kinDavid

KustyCl.uk
BNSF RAILWAY COMPANY
2500 Lou MciikUnve
FoUWoLlh,TX 76131-2828

Dated- August 25, 2008
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IN THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF OKLAHOMA

EDWIN KE5SLER, )
)

Plaintiff, )
)

v. ) Case No. CIV-08-358-R
)

BNSF RAILWAY COMPANY, )
and OKLAHOMA DEPARTMENT )
OF TRANSPORTATION, Secretary )
of Transportation, PHIL )
TOMUNSON and Director GARY )
RIDLEY, in their official capacity, )

)
Defendants )

ORDER

Before the Court is Defendant BNSF Railway Company's motion to dismiss

Plaintiffs tint amended complaint [Doc. No. 36]. In support of its motion, Defendant argues

that only the Surface Transportation Board (STB) and the United States have standing to

enjoin railline abandonments and relocations, citing 49USC § 10501 (b) and 28 U.S.C §

2321-2325, and pointing out that there is nothing in the STB decisions of February 7,2008

or June 5, 2008 that Plaintiff could enforce and specifically nothing in those orders that

precluded BNSF from relocating its tracks. Defendant maintains that Plaintiff has cited no

basis for jurisdiction herein Additionally, Defendant asserts that Plaintiff lacks standing

because, the abandonment proceeding having been declared void (idinin<\ Plamtifl'has no

right to submit an offer of financial assistance (OFA) and no viable daim (hut he is hung

mjurcJ, alternatively. Defendant asserts, the Coin t should decline to ewiuiscjui isih'cliou in

deference to the STB1* priiiKiryjiu iNriictioii, particularly given that (he controversy between
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Plaintiff and Defendant is now before the S ID hy reason of BNSt 's petition foi declaratory

order filed with the STB on or about July 14,2008.

Plaintiff in response first objects to Defendant's submittal of matters outside ihe

pleadings with its motion and states that if the Court considers such malterb, it muni eonveit

the motion to one for summary judgment and oftei I'liiintilT an opportunity to lespond by

presenting matters outside the pleadings Mutters outside tlic pleadings which Plaintiff has

submitted are only submitted as part of his informal motion for leave to file a second

amended complaint included in his icsponse to Defendant's motion,1 Plaintiff asserts

Plaintiff argues that he is not asking the Court to intrude on the STB's exclusive and plenary

jurisdiction but instead only seeks the Court's aid in the preservation of the SfB's

jurisdiction until tfie STB has had a chance to rule on Defendant's declurator> action before

it. Plaintiff's and others' anticipated responses and to rule on any Feedei Line proceeding

Kessler may file to protect Boardman's continued access to rail service. Plaintiff then

suggests that Defendant's proposed umcgulatcd relocation, which it has asked the Sl'B to

approve in its declaratory action, is really abandonment. Plaintiff asserts that he has standing

to pursue this action by filing a second amended complaint in anticipation that the STB will

hold that relocation is improper and also bused upon the existence of a shipper, Boardman,

which wants service, and Plaintiff's anticipated Feeder Line application to meet that service

need. PlaintitTargucs that the threat of injury to him is suit icicnt to confer standing but does

HlamtifO moiion ;br IIMVC to tile .1 <ccond amended complaint included in his response hnet is
'rnpropcr Motions in .inicnd mint hu Hied as separate document*, LCvK 7 l(Ot contain certain r.(|uircJ
information .ind be tuxoinpdiiieJ by <i pmpntej order I CvK /1(1)
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nut really explain what that threat is. He suggests that the STB inav not allow Defendant's

relocation because of the existence of an affected shipper, Bourdman, but lequire Defendant

to subniita new abandonment petition. He further states that Defendant has already indicated

that the Western segment of the track in question will eventually be abandoned and that

Defendant's intention u> remove the middle and Eastern segments of track without authoi ity

from the STB "has become even more certain because it now claims [in the declaratory

action before the STB] that it can do so without any input from the STB." Plaintiffs

Response to Motion to Dismiss at p 19. Plaintiff implies that he should be permitted to file

a second amended complaint to seek a judicial determination as to whether the STB has

jurisdiction to decide Defendant's declaratory action and to preserve the "tatus quo, ie,

prevent Defendant from altering or relocating the track in question until he STB mlcs on the

declaratory action (and on Plaintiff's anticipated Feeder Line proceedings) and/or this Court

determines that the STB does not have jurisdiction to rule on Defendant's declaratory action.

Plaintiff further states that under 28 U.S.C. § 1336(b), the Court can refer any question or

issue to (he SIB for determination but then the Court retains exclusive jurisdiction of a civil

action to enforce, enjoin, set aside, annul or suspend any STB order arising out of such

referral. Plaintiff has not proffered a proposed second amended complaint, however

On June 5.2008, the S'l 13 issued a decision declaring Defendant's notice of exemption

and abandonment proceeding void adimlio and denying Plaintiff's other requests tor relief,

including his lequcst for a CLMSC and desist oidcr, as moot, 5Vc STB Decision dated June 5,

in SIB Docket No AB-6 (Sub-No Ui)X)(bxlnl>it "L" to Fust ,Vmeikled CorrpKimt)
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Consequently, there is no abandonment proceeding pending concerning the track in question

and Plaintiffhns no light to file an offer of financial assistance (OFA) Nor is there any S'l B

order pending that Plaintiff could seek to enforce. While it is possible Defendant may

sometime in the futuie file an abandonment proceeding with the STB, that is b> no means

certain, particularly since Defendant lias now Hied a declaratory action with the STB

requesting tliat the STB declare that the relocations of the middle and Eastern segments of

the track in question are not subject to the STB's jurisdiction and that Defendant may

continue to remove tlw remainder of the tracks on the Middle segment See Petition for

Declaratory Order before the STB (Exhibit to Defendant BNSF Railway Company's Motion

to Dismiss) Thus, there is no injury to Plaintiff as a result of an abandonment proceeding

that is "imminent, not conjectural or hypothetical." Lujan v Defenders of Wildlife, 504 U S

555,561, 123 S.Ct. 2130, 119 L.Ed 2d 351 (1992).

The STB has exclusive jurisdiction over transportation by rail carriers, including

abandonments and rail line relocations. 49U.S.C §1051(b). Not only is theie no pending

STB order in this matter which Plaintiff could seek to enforce, this Court only has

jurisdiction over civil actions to enforce, enjoin or suspend 01 ders of the STB for the payment

of money or the collection of lines, penalties and forfeitures. 28 U.S.C. § 1336(a);/C.(*. v.

Atlantic Coast Line R. Co., 383 U.S. 576,583-84,86 S.Ct. 1000,16 L.lid 2J 109 (1966), and

civil actions brought by the United States to enforce uidcrs of the STB which arc other than

for (he payment ol money or the collection of fines, penalties and forfeitures, 28 U S C <j§

232 Kb) & 2322, ur Sdtwarf: v ttowman, 2-14 F Supp 51 (S D N Y 19651, ujjW, 360 F 2d

'I
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211 (2nd Cir. I9fi6), vea (km*/, 385 U.S. 921, 87 S.Ct. 230, 17 I.Ed.2d 145 (1966)

Additionally, since there is no pending STB order relative to the track at i&>uc which Plaintiff

can allege or show Defendant BNSF is not obeying, Section 11704(a) of Title 49 does not

provide this Court with jurisdiction. 49 (J.S.C. § 11704(a) ("A person injured because a rail

canicr providing transportation or service subject to the jurisdiction of the Uoard under this

part docs not obey an order of the Board, except an order for the payment of money, may

bring a civil action in the United Slates District Court to enforce that order uiidci this

subsection.") Thus, the Court concludes that it is without subject matter jurisdiction herein

and would likewise be without subject matter jurisdiction over any second amended

complaint proposed or filed by Plaintiff.

Nor do the facts that Boaidman has been injured and/or will be injured ns a result of

Defendant BNSF's relocation of the subject tracks and/or that Plaintiff may file a Feeder

Application with the STB provide this Court with jurisdiction under the above-cited statutes

or provide Plaintiff with standing, liven if Plaintiffhas alleged an injury sufficient to meet

the constitutional requirements for standing, which Plaintiffhas not dune, the Plaintiff "must

assert his own legal rights and interests and cannot rest his claim for relief on the legal rights

or interests of third parties. Aid for Women v Foutston, 441 F.3d 1101, 1111 (10th Cir.

2006). quoting Worth v SeUm, 422 U S. 490,499,95 S.Ct. 2197,45 I. Fd.2d 343 (1975).

finally, if, as PlaintitTsuggcsts here and maintains in his comments filed with the STB

in Defendant BNSF's declarators action. Defendant's proposed actions don't meet the

enleib tot unregulated relncntinns hut mibl be taken as legulated ;ib,i'ulormient icq.imng
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Defendant to file abandonment proceedings, the STR will suicly say so but that possibility

provides no basis for this Court's subject matter jurisdiction or Plaintiffs standing.

In accordance with the foregoing, the motion of Defendant BNSF Railway Company

to dismiss Plaintiffs First Amended Complaint [Doc. No 36] is GRANTED Jnd Plaintiffs

First Amended Complaint against that Defendant is DISMISSED foi lack of subject matter

jurisdiction. Plaintiff's informal motion to file a second amended complaint is DENIED

because amendment would be futile.

IT IS SO ORDERED this 14th day of August, 2008.

DAVID L. RUSSELL
UNITED STATES DISTRICT JUDGE
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2 To pay all Mines, Ilconsn feel and other charges that may be levied or avested upon any and all improvement! thoc may be
placed upon said leased prenuiee by Lessee.

I. To fully observe and comply with all Federal and State law* and Municipal ordinances, and nil rule* and regulation! of
Lrssor new or hereafter in force, applicable to the uio of said leased premises by Lessee ae aforemid.

4. To indemnify and hold hnrmlen Lessor and said leased premise! from any and nil final, llcnt, damage*, forfeiture, penoltiM
mid judgments thu may accrue upon said leafed premise* ta the damage or Injury of lessor by reason at tha occupation of said
leased premised by Lessee, or from any cause whatsoever growing out or Listers uie of said leased premise.*.

9 To beep said leated prenltes anil all bulMlnge thereon In a ntal And orderly condition, and not lo palm or post or permit
the painting or pcsfina; of, any signs or advertisement! of nny description upon any of 9 aid buiUlmge or about said leirea promises,
except such ai ifnll be -ippraved by Lenori nnd to place upon nil buildings or muctuns erected upon iald Iciuwd premises • mffl-
cient number of "P«K No Bilb" signs to ptevent others from painting; or posting bub or advertisements thereon.

0. In can any Improvement, building or •tiucnin upon said failed premises shall be (iflmajteil or Jenroyeil, wholly or partially,
br Harm, firr or otherwise, Leuca inll, within ten (10) days from the date of such damage ur Jcimicilon, rrmuve all debrli, trnih
and rubfwh cnusid by or incident to such damage or dtstrucnon. If Lessee nhall fail to to do. Lessor shall have ilia right to enter upon
iald le.ucd pitmUn and remove such debris, trash and nibblih at tho sola cost of Lfisee, ana Lessee agrees to pay such cost to Lessor
within thirty (30) days after presentation of bill therefor.

7 Nat ta locate, erect, place or maintain, or permit to be located, erected, placed or maintained, nny buildings, structures, fit-
tuns, beam*, pipes, wlrel, or materiel* or obstruction! of any kind adjacent to or over any track af LI-MOT at lets than lateral or over*
head clearances prescribed by lawful authority, and In no event nearer than twenty (20) feet from the center line of main track, ten
(10) feet from the comer lino of passing track, and eight nnd one-half (8M) feel from tho canter line of any other track, or nt a
height of Itii than twenty-three (23) feet above the top af the rails of any such track; and to attune nnd to protacr. save hermleM
nnd indemnify Letter from end against all Iocs, damages and expenses, on account of death of or Injury to persons. IOM nr destnirtlan
of or damage to property, ceased or directly contributed to by reason of the violation by Lessee of nny of the proniioni of thi*
paragraph Any such violation shell Immediaialy terminate thu agreement without notice or any action on iha port of Lessor.

8. To nsnima ill damages resulting from want or failure at nny time of title on tha pan nf Leseer to said leased premise*, or
•nv |iart thereof, nnd all Jnmngas niultmg from fin communicated from the right af way, premises, locomotives, trolne, can or gtbe*
iniuumentalitld of Lrsaor, or oclmewii*. to property of any kind or character (including, among other things, butldlngi, uructures,
Improvements, nnd tha content* thereof) thai mity now or hennfiar be upun *ald leased preailtri, or nny part thereof, and to whom*
ciover iha same may belong, whether any such damages shall be ruuird by neglunnce of Lesser, or any of us ugante, serwinu or
employes,* or otherwise. Lessee coveiumn end agreee to reloate, and does hereby mean, and to ptoteet, save harmless nnd indemnify
LMIOT from and against any and all darnagu in this paragraph referred la, and ell claim* demand., caurri of action, juin, judg*
menu, attorneys' feV*. costs and uponsea on account thereof.

9 To protect indemnify and save harmless Lessor from and against all damages, claims, demands, i-niim nf action, iiiiri, judg-
atterjiavs1 fee*, costs and expense* suffered or Incurred by Leiior. resulting from fire orlginnting upon said kasc'l premises..

or in or upon any property located thereon (Including nmong other things buikUnn •trubitimv laipnmtnann, and the content!
thereof ) and communicaiBd to any nnd all property or whauoover kind or cniiraeHr (Including among oihar thing!, contenta uf curt)
located upon mid bated prcmuti or ebewnin, ana to whanuaaver ume may belong, or malting fram injury to or duuh nf par-
ion* Ion or denructlon of or datnage to property, canted In any manner by any oca or ombifoni, negligent or aihirwlie, -rf Lruee,
or nny of Leuee'l ugenhb fenantt or efflploytii provided, however, that tho pMvteoni of tbli paragraph rilatlng to damage* by fin
ihall not apply to am while on tradn or Louor, but ihall apply to content! of «ich can.

10. If nny claim or liability other than from fir* ihall arbe from the Joint or concurring naajiaeace of both pardti hereto, it
ihall bo borne by them equally.

II In tha event Lento ihall uw an overhead pipe, twinging arm, conveyor or devko of any kind In loading any commodity
from links or niervoln ou iald liaied prtmliei him can on rrncKi of Lenor or Lenw. or from can on tracki of tenor or Leiioe into
unit! or niervoin lacaNd on Mid lenied primltM, LeiMB will not leave the tank can connected with surh owarhend pipe, twinging nrm,
conveyor or device except during iha ilmai when or laaK ana employe of Leuea wiO bo In charga ihenof LCIHO ngteee to inflemiilfy
and hold harmlin Leiiar front and ngalnM dl claim* on account or Injury to or death of pcnani, IOM nr diHinciion nf or dnmaga to
properly, resulting from tha cammiedan, maintenance, operanan or use of nny nwh overhcnd pipe, swinging Arm, eonvaror or device.

It. Failure of Leim ta occupy and uw raid le«*)d premliai for the piirpme or purpotu ^ereln mentioned, or tho 'lie thereof
for any parpen or purpoen not herein mentioned, for thirty (30) days at any one time, ihall be deemed an Abandonment thereof.
In the event of ntiindonmeni of laid leaied prenbei by Leine, Leiior *nay declare thli feme Mrmlnited ind nay re enter upon and
uhe pmmiian of raid leisnl premise*, without being required to give notice thaerof, with or without proccu of low.

13. Upon 'allure of LCIM* to pay nny bill for rrntal within thirty <IO) days after rendition rhoMOf, thll aRrcvment ihrll tliare-
upon terminnie without notice ta Lcs.ea or any action on the part nf 1 mar '

14. Upon the twtnltinnon of thu ngreineni in any manner, whether ai herein provided or ntherwlie, (a) to irmova from ;ild
[i>a>ed premidii nil prttpnrn of tv»*j t nrl «nd chni"r*r rf-crecn which l-twee miiy have (he nojif >o rcmovit, flr-l my such propfty
not ramoved within _ — ̂  _ — diye .ifrer iny termlimiton hereof Lrurc ti <rrLf convrri .iSiuliiwIy to f.nior, ii* mcfrnni* and ii«i|[nii
(b) to -aitore mnl ff.i.rd prrm ;M ta n condition intiifictory to 1 r^ior; ind (c) to -i:T*rdcr, potivMiun of -niJ lenic-J preinlir* to
l.rttQt, or IN ii»horifd i;cnti, pr.ii.ribly and without delay, jnd in *.na of tny f uluir in 10 flu l '̂ice »hnll 'in wu ttr uf fohiMe iniry
iril 'In uner nf roiJ 'ffd promi-.'* unJar rhe -tiintci, ma no nniica to ituit or deinind tliall be naemity tt ivt'aln m«h tmiion,
(••lie* 1'ivbv i Jiving nil inch iiat'cos nnd uYmmde.

19 That clilier party inny tofnunnre rhfi iK«|11Mnl '"id feme it tnv time upcn tMrtv (JO) Jiyi 'irnten iiitika to the o(h«
piriv. .uiu1 upoi c*plra»on >f tinny f JO) dny> iftor the lervice of any tuth notice (hit igrrjficnt . ud Icaie .inJ nil rlahn of
I.i lite tn paiiwan hereunder it'all nbiolu:ely cone

If Any iwrjca 'o ha ,:i«n M 1.'vaa h:mimler t'urtt be der-tncA lo '" prop'riv -crvrd If irii- -nme Itf iMiiirnl in F^««i-, af if
L f t *ith unv of liiit/i ijients, !*rmnt9 <ar iinplo/i" ort the 1'iird prinuii**. or it potttA on >lir lenc'i pr^miipf. or If dapot ted in
nny ^onnlfica or innil box, postpaid, tdiirmcj to l-es'-a nt I-tar^a'f lilt known jiUcu nf JJJIHCM

17 L.-«ii.it ih.-.ll Iinve no ri&ht to, mil nlll not, .i-ilg'i this ni'rr«ment ur >uMel *nid (pnir-1 fMim î, <<r TY ]Ttt i!icrjof, or
r*rr it the nm« i<i be n?ed or occupied by .iny potion, firm or ••nrpoiaiirn ethrr trwn Lmee, witham firit cbtnmuî  ch- nntnn «.on-
•ir af l.ktinr ilicreto



10 It, upon tin termination of ihb agnimnu LAIIM 'hall hivi ft-lly performed each and evwy of LMJW'B oMljuitiOMB
umltr, L»wr ngnaf ro refund to tarn ih« pt« raM rant, tf oar, for tha uncj.p.nd ptnod far which L*II«* nay havo paid rvnt

provided ilw miul heiotn roierrecL riceedi Twiii Dollari (^1200) prr mnum.

19. No termination of thU afmmtni find UOM ihall nleaw letfce from nnr Hntiilitici or obllrirlonn rh*t mny have b«en
Incurnj by or that any hn*v ««ru«d agaliut L-ttat during dw eonrlnu me* of ihb

20* Lessee fur tKer agrees not to erect, place, maintain or store, or
allow to be erected, placed, maintained or stored, any building or
material cloaor than fifty (50) feet east of the east street line of
Indiana Avenue in Parcel Wo. 1, or fifty (?0) feet south of the south
stzvet line of Tenth street in Parcel No. 3, as shown in blue print
Attached hereto and rc.ido a part hereof.

21. This agree nent is issued in lieu of and supersedes that certain
lease Agreement No. L-11000 dated July 30, 1930, effective July 30, 1930,
between St. Louis-San Francisco Hallway Company and The Bonrrtman Co.

Snbjwr to ihi foregoing ptavbuuu, ibh njcwnunt and le«M »fmll inutv to tht btiietit of and bind tha icapccdw* lucconori, UUMI^
Mnd Atiinii of tho jiHrtlri Kcrilo. Ccch provision of thli «f noaiini ralbvinc nfiauw or llmhini liability iholl Inurf 10 ch» bMnfii of each
MMHI or Lcwor nnd Meh rnilwiy coaipanr ar oihir pmon, firm or eorporntian thai in«r m nnjr nnw with ih« ewiMnt of Lmor opor-
nto «ngiiu*. tmins or can upon injr uaeb or tracki of Ltnori or UM nnr of the railroad faciliiifi uf Lflirar.

IN WITNESS WHBREOP, iht puran h*nt« h«n duly exrcuvd ihl* nBrHtnent. tha day and yor fit« above written.

Paster description and Paragraphs 20 __
and 21 added prior to execution. ST. LOUISA-AN FRANCISCO RAILWAY COMPANY

ATTOSTi
' I^ 4 '• ..By Lkj-k.̂  '""'-

Superintendent

The Boardman Co,

'Y *. -' • Pr'ji'Ieni/^""*"

At to I" »e.
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Data: Monday, August IB, 2008 7 04 PM
From:

To:

Subject: FW "ftbh or rut *..* tor public trjnspcrt.iton

From: Mary Francis [mailto:mfrandsl@earthlink.net]
Sent: Saturday, August 16, 2008 4-12 PM
To; Susie Shields
Cc: UndlsdosedRcclplGnts@aol.com
Subject: "fish or cut bait" for public transportation ...

****#**#****p|ease DISTRIBUTE********** **
Are you wanting to save gas, reduce pollution and add a modern rail transit
system here in OK?

Bob Waldrop says it's time to "fish or cut baft" and come to the defense of Union Station
by opposing
the BNSF request for expedited handling and invite the Surface Transportation Board to
come here to OKC
for a free, fair, and public hearing at a convenient place and a reasonable time.

Please read Bob's message below and re-write a few of his arguments for the
Surface Transportation Board (STB) or use mine (attached.) It doesn't need to be
long. We just need lots of comments.

Bob gives the link you need to file a comment.
Are you willing to spend 10 minutes or so to speak out for cheap, convenient
public transportation?
Now is your chance. Mary Francis

P S. Here is another reason to build mil, not tear it our. This is the basib of my one pnge
comment (attached.)

Alut'Ci'li'ip// tuivu1ic.ii»tAtei>kus'W>bl'<-|i>Sili?/NI«iva"%2';.uict|lii20bifo/iiPi i* •SOatirf0 J0i.uo/* .
.:OHur(uijt " -'OOkl.Jwin.Vi rQWhrtirOJPnMiiw-s- -M ind VW lffv.it R.*:0 13kvve*f'£Bt.'Kf*ife*

l,i-r« t.iiijt't- .blank f vk of R.iil cerr.ii> Jfuihrr. OU.dioiiM LVht.U PiOilutctt ••ndlta iELK,J'ini! '1 'yW

- On Wed, 8/13/08, Robert Wnldiop <bwaldrop@cax net >
F-om R'-.t-Tt //iif-lnjp bw.iM" p

Suoject ,'ok-sus] '.cmnijm - to 'Siirfdct* Tr.«i sD-jr-.-hon Scan!
To Ok SUSf^tiblS OkS'jit JllJtlht1/ OH

Date Wodncj-Jjv, August 13, 7C08, It .'8 PM

Aa md'catcd In (ho n.̂ wre, report subnuiM Pta' ft by Tcin £li?ora, flflSF R.ii!n.iy Con-piny 'i 3s v.̂ mf̂  -i .1 mot --N 'o
hfl Surf.ico lrii:spcrl.ilion Unarr! for -n exp ĵiltiO -Jp-lirrtror/ notion to .iHo.v ii 10 procaod A.ih he -iLanJc '.IK n: of ft
Kits lh.il -iro ii ini ,-..iy cl thu [ 40 cra^ • n.vn !T&*H iy t l'*o STiT tp^nii 'h'i. f wr. ijjnslri.c' '.n : ir pr."-«*G i.id ihu f i
ynr-1 of U'mcn Slil.'cn -i'o.isf •'oroaif.i.i.i's'/, it i.ili.;jbi.i id under 'an lanes jf'rtev.ay:i ,u. IGJ :;'-pi»ttj ' i-oul

lv.tp//ssoni.iilchnitci nuMAIo/in.iiL'nito',afc'i'/p?ovii;w>lmsg|(J=INBOXlJELlM3521&l=cn-lj"S 8/25/2008
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[he time gasoline gels to ten bucks/gallon

If yoj wculd .'.ke to submit comments iga.nst !hs proposal. jo to <A
hrpfa"http.//www stb.dot govAtb/efilings nsP ̂ njet=.btiink re'-nofollow
_basejtargeta '_Wank">hltp //Vvvw stb dot gov/sib/olu.rgs nsf arid chJ< on the link for 'othur

The docket number IB

Finance Dcckat-35 164-0

(ibbreviftted its FD in tho drop dcjwi menu) and the subject Is

DNSF Railway Company - Pet I on tor Petition lor !?ti toralory Order

ycj can dilrer ptpg or ccpy yrur corrTcnts into ifo box, cr i.p'oad an attachment Vour co.nnientj. narno. and
contact .n'o become part of :he publ c record

I very strongly encourage everybody to "Fish or cut bail" and come to tho dotonse of Union Station by opposing the BNSF
request for expedited handling and mwi'e the Surface Transportation Board to come here to OKC lor a free. fair, and
public hearing at a convenient place and a reasonable lime

My cornrrieni* are below my -jig Mots the! SNSF .iself raves the issue of the CrosslOAn Frcowny, 10 the project itafllf is
f.iir gamo for comrrent Time is running out, so comrreni today

Bob Wafdrcp. Ohla'ioma City

Anguat 13.2CC8

Cii.ifarg TrAnsporfritlon Sonrd

395 1. Street SW

Washipflton. DC 20423

He finance Docket-35184 0 - BNSF fl juvay Cmrpdny - Petiiion for P«liiioii for Oec'dr.itory Onlnr

To whoTi it may concpm

My name is Robert Wafdrop I am the founder of me Ownr Romero Catholic Worker community, or orgamzalicn which
11 dedicated to the works cf mercy, justice, and peace We deliver food to people n nocd 'vno do not have
transportation | -was one of Iho founders of (ho Oklahoma Sustninabi'ily Nnlwork, and prese-rtiy .-.ervs ds one of the co-
modoroiors of mo organi/otion's discussion ihisorv

I wnle to you to oppose 'he motion for <m axpediled dechraMry r jfcig and orior that SNSC FVil.vav Comp.iny fi'ed with
the Surface Transposition Ocard en JL!/ (5, 2C06, ,-pQirimg the Uhckasha Stbdivisian in Okiji'o.ra City. Ok..ihom.i

If î e n: istn-ctwn of fie I 1C Crc^h11*.! F'rw.^y is idcjvd *o pweeH .is owrsnty p1 inpo'l. i*inch vcuM TH thn v*-u I
his order, the .'•'urfn-.Q TTnr«pi)rhtnii ̂ c-ird -vill '-occre n o If 117 p.irfy lo fi >jr.i u n ' Jflkp ,iiPSf>niiy hr i-g .111 IB cy
.̂ IIQ f,' Okhhoin.i'n, npp.iifrmnt -if rr.n* port ific.<

Thf» fill ynrfl a1 'J-ion St iiicn i-. |."io h'-iton, t*' ut •« j-jr ; ly- -mt sM'e- via -.y ism of nsil !MM.-I. ;.M!n,n '[ c juli.' (;•• ihn
cculnlrrfiis jrjcntf cifpc'̂ n ,yitrr'i-|i-/;mr(i'i'rnil:rim't-(in,inij ;eiitr.tiOMific.ri Fjbt>Mho :u-(.i;o
Irn-ipcrt-'t.nn n"nrd iflov**! OMSF -o I'nri'ci* 'I is MI|./T/ iRiilri-ispflr ' C'JOTfr ;j'.-.--i»rt v hi1, r. n *, l.l>,.il • ill / ird
.vil! '̂ u L.II.-J f 'irdarten «ii es of irpqv. ij it.]' -/MI 1,11. on L!-'*J D'ul'1'4 IMI j'f it ;iic-"<1>1|ls .•lO .̂'ilVii

oiscnii,.! ' P • jii.-nv IP<I ••••'.ir3n'-«-lii ^.iMT.-ciiiy 'iVJi.'Mi'il -

i P-:c'ai

LIM352lift 8/25/2008
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Oklahoma City has a long history of acting with grave sccal Injustice aga'rst com-numlies of people cl co'or The | -:o
Crovstovwi Freeway relocation protect >iaa already da?troyed hundreds of homes in two tow mrone PPirjhbomaodg. und
Afrcan American and Latin Anvnc jn citizens hcva borne a d sprocortion-'ln burden o( Prs

Prgv oust/. ODOT ccnsplrad with leaders tf Oklaf'cm Citv. .nc.'ud-nq the C'wnber of Commerce, la da-Arty 'I o hi-stc no
heart o' the Afr can Amercan ccmmun-ty In Cmjhom* •? ry known 36 the Dsep Oeuce. u1 crdsr ;Q ;rab 'h-a lari'j for
'economic development' and to build a freeway to ii.'o.v white •: Ifzens wr-o ".are 'eav.nq the area c**iuse o/ if.a nc ai
integration ol the schools *o be aule io get to their | :bs -n downtown Oklahoma C ty quickly rhat .s » dely 'nrogn-zad
today as a g'ave historical error that was m.ida by our regional and state tlvis, business. poU '•al jnd tMnsponnt on
laaderelip Abandonment of ma ra'l lliw. «hich will lead to the destruction of 'he rail yard ol Un"in Stalion. u» a bin iljr
hibtorcal rr.gfake that we are tryj<g to prevent

Some night say that fiese allegations are bftsrie 'he point Yet. the Mnyor. ODOT, and (he Chamber of Commerce
claim in their letters 'o (he Sui face Tr-w .iporlahon fJoarr) *hnt lhay are acting -villi rhe support of lh»i : iizenry nivf on
btihdlf cf il e ccmrnon *>cd As a foi:rih gerierjiian Okljhoman, .vho is mtimataly familiar with the r s'ory of cur pclihcil
clrisses. l tell you p'dinfy Hut tl eir U.uins must be fahwi \/<lh n strong dcso of (ha hernvneulfc of susplc on

1 hinh it is lafe to say thai 'he flbanrformpni cf Ihis rail I ne. 'eacivg to 'he relocation of (he freeway jnd thus tho
dentrurj.on of Union biatlon is greatly desired by Jo vntcwn busmpta 'n'eroste .lilted w.lh certa-n pc1 tica! factions rn
tavvn. b jt to go from that indispulab-e fad to a L<ai. n of ovemhdlmirg public supporf Is a bit ingenuous

Last yoar, Oklahoma City went through a process cf soliciting public -nput on what the c ty needed, and by a -.v d'j m.iryin
(he nuirber one suggestion from trie citizens was better public transportai'on Yet, Oklahorca Oily Is preserrly dong
nothing to increase public transportation <inJ by the City's own admission, it wll be years before wo seo any sulis'antfve
improvements Thus, any r.'aim by Oklahoma City, ils Cliamber of Commerce, or ODOT regarding publv support for the
destruction of the Union Station uri yard is simply polit.c.il propaganda

BNSF. Oklnhoma City. ODOT. .tnd il.e OKC Chamber of Commerce, vlsh to marginalize opponents of tni dt>f\n:r.tinn of
Union Station, because thiit rt is r> their interest to do so Their reliance on this tactic Is a typical response nf Oklahoma
politicians in opijosillon ODOT v.ould have in. believe tl'al tho low number of responses to the r 'jnvircnmin'al
slalemenl on the 1 40 relocation is jn nv'tcalon of con-mu-ity support In n*nllty it >s n tot-'imony to lh" cbwum r in m of
their co nmcnl process and the general fooling that ih.ire isn't iny point n going against OCOT because Hiay si.irk Ire
dock ayjinsl opponents belom going -nlo hoanngs or accenting comments

So it goes in the political cjlture on the ground nera .n Oklahorra. .ind you shoLld keep :Ms context m nund is you n^Ke
your decision in (h,a natter

2 Economic and Environmental Sustalnabilily

The recent spike in fuel prices Is but d fuibirger ol higher fuel and energy prices Pall Iranspor'ation 19 the rrost ef'icient
way to nnve both fntiqlit und peopl« Oklahoma City, tho ret̂ on of central Oklahoma, and tho Suite nf OklahoiiM need
blrong rjri nulworks Hut CJH lake (.eople jnd freight to fthere ll'ey //ant acd neod to go At this time. Oklahoma City has
only a nxlliminlaiy public tronucortation lkal conlnbLies little to (he transportation iiocds of the a^a 1 hus. our Jo .at
community remains Iwsiago to ihe good mil of fascist terrorists

Going into tho uncertain future, (ho rail yard at Union Station could make an Important contnbulinri to the economic .inrj
anv-ronmnntal -justalnabilty of this city ind olato Onco it is deslroyed, .1 >s gone and that w-Il sorfo'isly impict the mter-
cannechbllily of Ok'ahoma's system ol rakvays The posstilrry of rap d expansion nf our rail system tnto .1 Iruly
'unchoning. cost effective mulH modal 'rarsportaUon system anchored by ooprrutef '̂ il, .viti be gone forevor AJ'owmg
ONSF to nbardon Ihesa lines, and tuus perrnit ODOT to proceed with its con Înjction plans, i/outd ce a t'orrenjoua -.(•'p
backwatl for 'all m OWanoira. M ,1 tone nften ivo /-fod to ':o moving ,̂ efld

3 National Security

The pi»rca nnd u I'ply cf fhe ortire ,Mi'd - tf:i .Mtcni.d by t JIM-UK - mdpnrniry funiJingfor'!.i)noi'e.-.i .nlf-rn 11,011,1!
1 "iOr -ifltrtorka cores from i;eiroio1|jrs fnub, ̂ li If p y \~.\f) -ion'l 'i!cd to ifunk dLoLt this. '̂ "O/ : ink of ; i -cl'tig > ,\/ . .1
Mnor Ijx [lul buys ijuns .ind 'jcnibs (h n k'll in-cLint uv-l jr,-, •, -urih: »• 111 .-riji-.fifa

'•cor? i"J Ji vi'pirt --.I I'M ' J."^ I jiit 'H ali^L'il'̂ j 'ip-lV i ul''.n^ I.NI *cvr niir
vomniion an uinpr-iOfKy bain* 'o rc'li<C'1 "• r *n" pij.'or* of jiit*.'* o ,ig-d'JtB^«i

p //ssumnil clwiter nct/du/iiiaiI/iik:ssaifc/pn:vicw0insBlJ=fNBOXl)/:LfM35.1 \&\=&\-l f.S
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Instead. (he end result of thoir proposes - :ho abandonment of ihls «vl ime to build a now ten lano highway - .vdi be to
make us rrore dependent on gasoline and dies"! and thus -t v/ill come to pass that Oklahoma will mako an oven greater
contnout-on to Ina support of 'orror'sm Abandoning (his rill Ve wh-ch will 'oad !o (he dastru-l on o> Urlsn St-| en's nil
connections, ia therefore in direct opposition to the cause of peace and safety throughout the 'vcrM u«ama bin La-Jen
Aoufd certainly approve of abandoning th-s ra.l "i"* destroying I Jpion Station's rail yard, and t-n-sh-ng construction us
deigned cf QW.ihO'-a Cily'a own M.I 'or* fre-*v.ny bocrdcagle I vary ,vA or. &THH .-r grpnl. tint rnkes .is -n-ra
dependent uoon oil, undercut!) tne peace Jnd safety of nil Anenrans In rnx pg trflnsportahcn -lecis o"s .ve iqno^a I) is
reanly to our mortal pen!

Conclusion

The rulM and rpguMhona interpreted jr-d implomantod by the Surface Transportation Board an there tc prev*"t .ibu ^a
cf authority The Qenwnd of QNSr . supported by ODQT, Ohlahcrra City, and its Chamber of Commerce, for expedited
process is exactly fhe type of flbu*e of autnci ty *hal (h4 STQ's nile.i nr.ti ragjlaliona are desigied to prevent I .idk >•;•!
t') reject Ihe BNSF appti'.alion for an <wp*d teil datlaratory rii ing Yiju neacf to (.oma to O-dalioma Ciiy lor .1 pjr1 1-

en IHB matter t*-at vntt be fair nnrf open and hnld at a reasonsb'e time anrl pUce

I* the Surface Transportation Board mjeclg this BNSF application parhapa a compromise could '•suit whereby If ie piana
for (ha ! 40 nouki be chunged to avo-d destroy rg the rail yard of Union Station jnd thus compromising the ral secunty
of the entire slate, e g by olevatmg a section of fre propoaad freeway relocation ODOT has already reneged en its
promise to owy the freeway in a ditch (they didn't do proper angneerng studies before comnwnc-ng construction, tlrus
they made the promlee b Ihe neighborhood thai Ihey have a'roady broken), so efevallng a section lo project the rail
access would not be hrpoasibb

Sincerely,

riot,ertM WnM.-pp

1524 NW 21

Oklahoma City. OK 73106

405-613-4688
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